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/

AMENDED IMMEDIATE MORATORIUM ON ADMISSIONS
{Revision in Paragraph 12¢ in Italics)

THIS CAUSE came before the Secretary of the Agency for Health Care Administration,
or her duly appeinted designee, who after careful review of the record and being otherwise fully
advised, finds and concludes as follows:

THE PARTIES

1. The Agency for Health Care Administration (“the Agency™), is the licensure and
regulatory authority that oversees nursing homes in Florida and enforces the applicable state
statutes and rules governing nursing homes. Chs. 408, Part 11, and 400, Part I, Fla. Stat, (2019),
Ch. 59A-4, Fla. Admin. Code. As part of its statutory oversight responsibilities, the Agency has
the authority to impose emergency orders, including a limitation of license, a moratorium on
admissions and an emergency suspension order, when circumstances dictate such action. §§
120.60(5), 408.814, Fla. Stat. (2019).

2. The Respondent, Fair Havens OPCO, LLC, d/b/a Fair Havens Center (“the
Respondent™), was issued a license by the Agency to operate a nursing home (hereinafter “the

Facility”) located at 201 Curtiss Parkway, Miami Springs, Florida 33166. The licensed capacity



of the Facility is two hundred sixty-nine (269) residents.

3. As the holder of such a license, the Respondent is a licensee. “Licensee” means
“an individual, corporation, partnership, firm, association, governmental entity, or other entity
that is issued a permit, registration, certificate, or license by the Agency.” § 408.803(9), Fla,
Stat, (2019). “The licensee is legally responsible for all aspects of the provider operation.” §
408.803(9), Fla. Stat. (2019). “Provider” means “any activity, service, agency, or facility
regulated by the Agency and listed in s. 408.802” Florida Statutes (2019). § 408.803(11), Fla.
Stat, (2019), Nursing homes are regulated by the Agency under Chapter 400, Part 11, Florida
Statutes (2019), and listed in Section 408.802, Florida Statutes (2019). § 408.802(10), Fla, Stat.
(2019). Nursing home residents are thus clients. “Client” means “any person receiving services
from a provider listed in s. 408.802.7 § 408.803(6), Fla. Stat, (2019). The Respondent holds
itself out to the public as a nursing home that complies with state laws governing such providers.

4. The current census of the Respondent as of this date is one hundred eighty-six
(186) residents.

THE AGENCY’S MORATORIUM ON ADMISSIONS AUTHORITY

5. Under Florida law, the Agency may impose an emergency suspension order or
immediate moratorium on admissions as defined in section 120.60, Florida Statutes (2019), on
any provider if the Agency determines that any condition related to the provider or licensee
presents a threat to the health, safety, or welfare of a client. § 408.814(1), Fla. Stat, (2019).

6. Under Florida law, if the Agency finds that an immediate serious danger to the
public health, safety, or welfare requires emergency suspension, restriction, or limitation of a
license, the Agency may take such action by any procedure that is fair under the circumstances.

§ 120.60(6), Fla. Stat. (2019).



LEGAL DUTIES OF A NURSING HOME
Resident Rights
7. Under Florida law, all licensees of nursing homes facilities shall adopt and make
public a statement of the rights and responsibilities of the residents of such facilities and shall
treat such residents in accordance with the provisions of that statement. The statement shall
assure each resident the right to receive adequate and appropriate health care and protective and

support services, including social services; mental health services, if available; planned

1

recreational activities; and therapeutic and rehabilitative services consistent with the
care plan, with established and recognized practice standards within the community, and with
rules as adopted by the Agency. § 400.022(1)(]), Fla. Stat. (2019).

8. Under Florida law, all policies and procedures must be reviewed at least annually
and revised as needed with input from the facility Administrator, Medical Director, and Director
of Nursing. Each facility shall maintain policies and procedures in the following areas infeuding
but not limited to: infection control, nursing services, resident’s rights and safety awareness.
Each nursing home licensee must develop, implement, and maintain a written staff education
plan which ensures a coordinated program for staff education for all facility employees. The staff
education plan must be reviewed at least annually by the risk management and quality assurance
commitiee and revised as needed. The staff education plan must include both pre-service and in-
service programs. The staff education plan must ensure that education is conducted annually for
all facility employees, at a minimum, in the following areas, including but not limited to:
prevention and control of infection, accident prevention and safety awareness program, and

resident’s rights. Fla. Admin. Code R. 59A-4.106(2)-(5).



Physical Environment

9. Under Florida law, every licensed facility shall comply with all applicable
standards and rules of the agency and shall ... (h) Maintain the facility premises and equipment
and conduct its operations in a safe and sanitary maanner. § 400.022(1)(1), Fla. Stat. (2019).

10.  Under Florida law, the licensee must provide a safe, clean, comfortable, and
homelike environment, which allows the resident to use his or her personal belongings to the
extent possible. Fla. Admin. Code R. 59A-4.122(1).

FACTS JUSTIFYING AN IMMEPIATE MORATORIUM ON ADMISSIONS

11. On May 7, 2020, the Agency completed a complaint survey of Respondent and its
operations.

12. Based upon these visits, the Agency makes the following findings:

a. The Facility maintains an isolation area on the second floor for COVID-19
patients,

b. QOn May 6, 2020 at 10:30 am., a wound care nurse exited a COVID-19 positive
resident room in full personal protective equipment (hereinafter “PPE™).

c. The nurse did not remove the PPE and indicated, upon interview, that in order to
preserve PPE stocks, she would only wash her hands and change gloves.

d. On May 6, 2020 at 12:20, an occupational therapist was observed in the COVID-
19 isolation area not wearing full PPE, but merely a surgical mask and gloves. The therapist was
feeding a resident. Signage on the door indicated the resident was on droplet precautions;
however, the therapist failed to utilize the recommended PPE precautions.

e. The census of the Facility produced reflected that eleven (11) previous roommates

of COVID-19 positive residents were placed in two-bed rooms with residents who were not



positive for the Coronavirus. These eleven (11) rooms were located in various areas on the
Facility’s first floor resident areas. At least fifieen (15) COVID-19 negative residents were
exposed to COVID-19 due to the placement of the eleven (11) residents.

f The Facility’s director of nursing, who also served as the Facility’s risk manager,
indicated that the facility did not consider a resident who had not been tested for the Coronavirus
to require isolation or droplet protection for fourteen (14) days even if the resident had
experienced known exposure to a resident who had been determined to be COVID-19 positive,

g The Facility’s infection control nurse does not keep a surveillance map of
infections within the Facility,

h. On May 6, 2020, in the isolation area for untested suspected COVID-19 residents,
lunch trays for the residents were not identified as from the isolation arca to indicate potential
contamination and were placed with non-COVID concern resident trays for cleaning.

i. The laundry chute area does not designate a differentiation of COVID-19 and non
COVID-19 resident laundry.

i The assistant director of nursing could not identify the contents of an unlabeled
clear plastic spray bottle, which was utilized to clean and disinfect face shields. The assistant
director of nursing could not explain the kill time, or the means and length of time the product
must be used to achieve its intended disinfecting result, or what the cleaning product was.

k. The Facility’s policy and procedure instituted for the COVID-19 Unit was last
vpdated on March 18, 2020. Educational in-service logs are neither updated nor organized.
Several logs failed to identify the material or curricula or identify participants by title or Facility
department.

L In this instance, after careful and due consideration, the Agency determines that



the practices and conditions at the Facility, as set forth more specifically above, present (1) a
threat to the health, safety or welfare of residents of the Facility, (2) a threat to the health, safety
or welfare of a client, (3) an immediate serious danger to the public health, safety or welfare, and
(4) an immediate or direct threat to the health, safety, or welfare of the residents that constitutes
sufficient factual and legal grounds justifying the imposition of an Immediate Moratorium on
Admissions to this nursing home.

13.  In this instance, after careful and due consideration, the Agency determines that
the practices and conditions at the Facility, as set forth more specifically above, present (1) a
threat to the health, safety or welfare of residents of the Facility, {2) a threat to the health, safety
or welfare of a client, (3) an immediate serious danger to the public health, safety or welfare, and
(4) an immediate or direct threat to the health, safety, or welfare of the residents that constitutes
sufficient factual and legal grounds justifying the imposition of an Immediate Moratorium on
Admissions to this nursing home.

NECESSITY FOR AN IMMEDIATE MORATORIUM ON ADMISSIONS

14.  The Agency is charged with the responsibility of enforcing the laws enacted to
protect the health, safety and welfare of residents and ¢lients in Florida’s nursing homes. Ch.
400, Part I1, Fla. Stat. (2019), Ch. 408, Part 11, Fla. Stat. (2019); Ch. 59A-4, Fla. Admin. Code,
In those instances where the health, safety or welfare of a nursing home resident is at risk, the
Agency will take prompt and appropriate action.

15.  The COVID-19 virus is an easily transmitted respiratory infection that presents
severe tisk to persons who are aged, infinm, or suffer from co-morbidities including, but not
limited to, immune system deficiency, respiratory disease, diabetes, and obesity. See generally,

Publications of the Centers for Disease Control.



16.  The Governor of the State of Florida issued, on March 1, 2020, Executive Order
20-51 designating a Public Health Emergency as a result of COVID-19 and its impact. Pursuant
to the authority therein, several Emergency Orders have been issued by the Division of
Emergency Management to implement the protections necessary to assure the health, safety, and
well-being of Florida’s citizenry, including those most vulnerable to the effects of infection.
Among those, Emergency Orders was DEM Order 20-006, dated March 15, 2020, delineating
minimum screening standards for persons entering identified facilities, including nursing homes.

17. The Agency has issued Guidance and Clarification on Division of Emergency
Management Emergency Order 20-006 to its licensed providers and on March 18, 2020 issued an
alert notifying licensed nursing home providers that all staff or other individuals admitted to a
nursing home must don face masks and that caregivers must wear gloves when providing
resident care.

18.  While the treatment and management of residents with infectious disease and the
implementation of isolation precautions for such events are a long-standing health care issues
faced by nursing homes, the case of contagion and the effects of infection presented by COVID-
19 mandate that providers exert meticulous practice and procedure to identify resident symptoms
and take immediate prophylactic procedures to both assure appropriate treatment of a potentially
infected resident and protect the remainder of a facility’s population from the risk of spread of
the infection.

19. Similarly, the prevalence of the COVID-19 virus in the general community
mandates that providers, including nursing homes, be proactive and unwavering in implementing
procedures to screen all persons entering the facility for signs or symptoms of infection and, for

those not exhibiting such signs or symptoms, including residents, assuring exclusion or, where



appropriate, compliance with safe preventative practices designed to minimize the risk of the
virus being spread by or infecting other residents, staff, or third parties allowed entrance under
current limitations.

20, In this instance, the Facility has demonstrated an inability or unwillingness to
ensure that its practices minimize the risk of contagion within the Pacility. This is illustrated in
the several factual findings described above.

21, The Facility’s isolation procedures are rendered ineffective when staff do not
follow PPE requirements. The utility of PPE is mooted when improperly utilized. Disinfection
procedures such as use of cleansing product, cleansing of laundry, and cleansing of dining
utensils, are rendered minimally effective by the Facility’s current procedures. Mitigation of
contagion cannot be effective where appropriate policies are not strictly and proactively enforced
by the Facility.

22, The identification of potentiat COVID infection of a resident is of no value to
mitigation of spread where the identified potential resident is placed in proximity with residents
who had not suffered exposure. The failure to isolate a resident suspected of contagion increases
the risk of further contagion, a result clearly contraindicated and otherwise easily subject to
mitigation.

23, In order to effectively implement even the most effective of policies and
procedures to combat infection, staff must be frained, and their performance monitored for
compliance. Here training is indeterminable. Monitoring has not been evidenced. Non-
compliance is readily observable.

24, The Facility’s failure to monitor its residents’ status related to COVID-19 and to

appropriately respond with an increased level of supervision, i.¢. isolation upon exposure, creates



a fertile ground for the virus to spread within the population.

25.  The Facility’s acts and omissions as described above fall below industry standards
and dictates or guidance of state and federal health agencies.

26.  Here, the ongoing failure of the Facility to assure that it complies with isolation,
the use of PPE, and the failure to follow community standards for isolation due to infection has
resulted in conditions that place resident, and staff, at an increased and inexcusable risk.

27.  These conditions demonstrate the Facility’s failure to provide adequate and
appropriate health care and protective and support services consistent with established and
recognized practice standards within the community. Similarly, these conditions do not
demonstrate adequate or appropriate isolation measures are available to control fransmission of
the disease.

28.  These conditions present an immediate risk to residents of the Facility, both those
who are virus free and those suffering from signs and symptoms of infection.

29.  The facts reflect that these failures are not isolated but have existed in the past and
continue. COVID-19 does not need expansive time to inflict its contagion. Every day every
opportunity for spread must be diligently identified and mitigated.

30.  The Facility’s deficient practice exists presently; have existed in the recent past,
and more likely than not will continue to exist if the Agency does not act promptly.

31, An Immediate Moratorium on Admissions to this nursing home is necessary to
protect the residents from (1) the unsafe conditions and deficient practices that currently exist in
the facility, (2) being placed at risk of living in an environment ill-equipped to provide for
resident health, safety and welfare, and (3) being placed in a nursing home where the statutory

and regulatory mechanisms enacted for their protection have been breached.



CONCLUSIONS OF LAW

32.  The Agency has jurisdiction over the Respondent pursuant to Chapters 408, Part
11, 400, Part 11, Florida Statutes, and Chapter 59A-4, Florida Administrative Code.

33.  Based upon the above stated provisions of law and findings of fact, the Agency
concludes that: (1) an immediate serious danger to the public health, safety, or welfare presently
exists at the Respondent’s Facility which justifies an imumediate moratorium on admissions to
Respondent Facility, and (2} the present conditions related to the Respondent and its Facility
present a threat to the bealth, safety, or welfare of a resident, which requires an immediate
moratorium on admissions to the Facility.

34, Based upon the above-stated provisions of law and findings of fact, the Agency
concludes that an Immediate Moratorium on Admissions is necessary in order 1o protect possible
future residents from (1) the unsafe conditions and deficient practices that currently exist, (2)
being placed at risk of living in an environment ill-equipped to provide a safe and sanitary living
environment, and (3} being placed in a pursing home where the regulatory mechanisms enacted
for residents protection have been overlooked.

35, The Respondent has failed to identify, investigate, or address deficient practices
that were or should have been known to the Respondent and its administration. Such deficient
practices and conditions justify the imposition of an Immediate Moratorium on Admissions,
Less restrictive actions, such as the assessment of administrative fines, will not ensure that
residents receive the appropriate care and services dictated by Florida law. The emergency
action taken by the Agency in this particular instance is fair under the circumstances and the least
restrictive action that the Agency could take given the set of facts and circumstances of this

particular matter.



36, This remedy is narrowly tailored to address the specific harm in this instance.

IT IS THEREFORE ORDERED THAT:

37. An Immediate Moratorium on Admissions is placed on the Facility based upon
the above-referenced provisions of law. The Respondent shall not admit any new individuals or
readmit any discharged residents unless permitted by the Field Office Manager in writing.

38.  This Immediate Moratorium on Admisions shall be posted and visible to the
public at the Respondent’s nursing home. § 408.814(4), Fla. Sta. (2019).

39, During the Immediate Moratorium on Admisions, the Agency may regularly
monitor the Facility, Should conditions continue to present risks to residents, the Agency may
undertake further action to protect Florida’s citizens.

40.  The Agency shall promptly proceed with the filing of an administrative action
against the Respondent based upon the facts set out within this emergency order and any other
facts that may be discovered during the Agency’s continuing investigation. The Agency shall
provide notice to the Respondent of the right to a hearing under Section 120.57, Florida Statutes
(2019), when the administrative action is brought.

ORDERED in Tallahassee, Florida, this 14th day of May, 2020.

D““% - fora,

Ma,@(: g g&ia/g@ , Secretary

Agency for Health Care Administration

NOTICE OF RIGHT TO JUDICIAL REVIEW

This emergency order is a non-final order subject to facial review for legal sufficiency. See
Broyles v. State, 776 So.2d 340 (Fla. 1st DCA 2001). Such review is commenced by filing a
petition for review in accordance with Florida Rules of Appellate Procedure 9,100(b) and
{c). See Fia. R. App. P. 9.190(b)(2). In order to be timely, the petition for review must be
filed within thirty (30) days of the rendition of this non-final emergency order.



RON DESANTIS
GOVERNOR

MARY C. MAYHEW
SECRETARY

DELEGATION OF AUTHORITY
To Execute
Emergency Orders

| specifically delegate the authority to execute Emergency Orders to Molly McKinstry,
Deputy Secretary, Health Quality Assurance or her delegate.

This delegation of authority shall be valid from the date of February 1, 2019 until
revoked by the Secretary,

i it .
Mary Cigsfsayhew, Secrejiry

2727 Mahan Drive « Maii Stop 1
Tallahassee, FL 32308
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